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Looking a Gift Horse in the Mouth:
Federal Agency Opposition to State Institutional Control Laws

by Daniel S. Miller

Introduction

OnJuly 1,2001, Colorado Senate Bill 01-145 (SB 145) took
effect. The statute creates an “environmental covenant™ as a
mechanism for enforcing use restrictions imposed in con-
nection with the remediation of contaminated sites. The en-
vironmental covenants contain use restrictions that were re-
lied upon in the remedial decision. Such restrictions are
commonly known as “institutional controls.” Colorado en-
acted this law because it was not clear whether existing
mechanisms (such as common-law covenants and ease-
ments) would be legally enforceable in relevant circum-
stances. During the drafting of SB 145, the Colorado Attor-
ney General’s Office and the Colorado Department of Pub-
lic Health and Environment (DPHE) solicited input from a
variety of interested parties on the scope, content, and word-
ing of the proposed bill. Representatives from a number of
federal agencies participated in discussions on various drafts
of the legislation. In the course of these discussions, the fed-
eral agency representatives argued that the state does not have
the authority to require a federal agency to grant an environ-
mental covenant, at least in cases where the federal agency is
not otherwise transferring the land out of federal ownership.
This Dialogue contends that the agencies are mistaken.
The federal agencies’ position’ may be summarized as
follows. They contend that the waiver of federal sovereign
immunity in §6001 of the Resource Conservation and Re-
covery Act (RCRA)* does not encompass state laws that
mandate disposal of federal property rights. It appears that
this argument rests on alternate theories. The first is that the
requirement to grant an environmental covenant (which
they characterize as a property interest) is not a “require-
ment respecting control and abatement of . . . solid waste or
hazardous waste disposal and management.” The second
theory is based on the fact that RCRA waives the federal
government’s immunity from state law only to the extent
that the state law treats federal agencies the same as private
parties.* The federal agencies contend that Colorado’s law

The author is a First Assistant Attorney General in the Natural Resources
and Environment Section of the Colorado Department of Law.

1. The agencies’ position is set forth in an undated memorandum sub-
mitted, while the bill was pending before the Colorado Legislature,
by the U.S. Department of Defense (DOD), the U.S. Department of
Energy (DOE), the U.S. General Services Administration (GSA),
the U.S. Department of the Interior, and the U.S. Department of Ag-
riculture (on file with author) [hereinafter Agency Memorandum].

2. 42 U.S.C. §6961, ELR Star. RCRA §6001.

3. Id. §6961(a), ELR StaT. RCRA §6001(a); Agency Memorandum,
supra note 1, at 3.

4. 42U.S.C.§6961(a), ELR STAT. RCRA §6001(a) (the waiver applies
to “all Federal, State, interstate, and local requirements, . . . [that are
applied to the federal government] in the same manner, and to the

discriminates against federal agencies. Colorado’s law re-
quires environmental covenants for cleanups that do not al-
low unrestricted use, or that do incorporate engineered
structures, such as a cap. Typically, such cleanups are less
expensive than those that allow unrestricted use of the prop-
erty, at least in the short run. Because federal agencies be-
heve that they cannot grant covenants due to the Property
Act,’ they contend that the statute essentially precludes
them from taklng advantage of these less expensive clean-
up options.’

In addition, the agenc1es refer to the property clauses of
the U.S. Constitution,’ asserting that state law may not af-
fect the title of lands held by the Umted States or interfere
with its right of disposal of such lands.® The environmental
covenant required under Colorado s law is an interest in
property, the agencies submit,” and under the Property Act,
federal agencies may not dispose of real property—only the
U.S. General Services Administration (GSA) has that au-
thority,'® and it is not inclined to use it."

Finally, the agencies allege that §120(h) of the Compre-
hensive Env1ronmental Response, Compensation, and Lia-
bility Act (CERCLA)" preempts state laws that “amount to
disposal of federal property prior to [U.S.] determination
that such property is excess.”

Institutional Controls: What They Are and How They
Work

Other things being equal, the preferred goal of cleanups
conducted under CERCLA, RCRA, and other environmen-
tal laws is to return the contaminated site to a condition
where it can be used safely for any purpose. This can be ac-
complished by removing the contamination and disposing
of'it elsewhere, or by treating the contamination to render it
harmless. However, “other things™ are seldom equal. Tech-
nological limitations and fiscal constraints often preclude
cleaning up contaminated sites completely. In some clean-
ups, only the most heavily contaminated materials are re-
moved or treated. In other cases, physical barriers are cre-
ated to isolate the remaining contamination from people and

same extent, as [they are to] any [other] person”); Agency Memoran-
dum, supra note 1, at 3-4.

5. 40 U.S.C. §8471 et seq.

6. Agency Memorandum, supra note 1, at 3.

7. U.S. ConsrT. art. I, §8, cl. 17; id. art. IV, §3, cl. 2.
8. Agency Memorandum, supra note 1, at 1-2.

9. 1d. at 1.

10. Id.

11. Id. at 2.

12. 42 U.S.C. §9620(h), ELR Stat. CERCLA §120(h).
13. Agency Memorandum, supra note 1, at 5.
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the surrounding environment. In still other instances, treat-
ment/removal and containment strategies are combined.

One of the most vexing and controversial problems in
cleaning up contaminated sites is determining “how clean is
clean?” Cleanup levels are usually established through a
risk assessment process in which the nature and amount of
exposure to contamination is a key factor. In turn, future
land use determines who will be exposed to contamination,
by what routes they will be exposed, and how much they
will be exposed. For example, contaminated soil covered by
an asphalt parking lot offers little chance for human expo-
sure, and poses correspondingly little risk. If the same soil
were used for a garden, however, people could be exposed to
the residual contamination through inhalation, ingestion,
and dermal contact. Therefore, in setting cleanup levels for a
particular site, it is important to know how the property will
be used. As the example above suggests, residential use re-
quires more stringent cleanup standards than, say, industrial
use, and is correspondingly more expensive. And because
residual contamination may remain harmful for long peri-
ods of time, it is important to ensure that future land uses are
compatible with the cleanup levels.

In the early years of implementing CERCLA, parties re-
sponsible for cleanup often criticized the U.S. Environmen-
tal Protection Agency (EPA) for requiring cleanups to meet
levels that would be safe for residential use, even if the prop-
erty in question had long been an industrial site, and was
likely to remain so. In response to this criticism, EPA
amended the CERCLA regulations in 1990 to require con-
s1derat10n of likely future land uses in setting cleanup stan-
dards."* EPA subsequently published guidance that clarified
how Agency staff should determine and consider the rea-
sonably ant1c1pated future land use in selecting remedies un-
der CERCLA."”

When a chosen remedy leaves contamination on a site
(for whatever reason), land and water use restrictions must
be used to supplement treatment and containment actions to
ensure that the remedy protects human health and the envi-
ronment. Because contamination is frequently long-lived,
these restrictions generally must be enforceable against
both current and subsequent owners and users of the af-
fected land. These land and water use restrictions are known
as “institutional controls.”'® As discussed below, EPA has
recognized the need for institutional controls in its
CERCLA regulations and in numerous CERCLA and
RCRA guidance documents.

Institutional controls are usually required in one of two
circumstances. One is to ensure the integrity of engineered
structures, such as caps or barrier walls, that were used as
part of the cleanup remedy. Such structures are often used to
prevent human access to residual contamination, prevent

precipitation or groundwater from infiltrating and mobiliz-
ing the contaminants in the underground environment, or
both. In either case, land use restrictions such as prohibi-
tions on drilling, excavating, and irrigating are necessary
to prevent damage to the cap while the residual contamina-
tion remains hazardous. Periodic maintenance of the cap or
other structure may be required to ensure it continues to
function properly.

The second circumstance in which institutional controls
are required is when cleanup levels are set based on land use
restrictions being in place. This typically occurs when the
party responsible for the cleanup wants to reduce its cleanup
costs. As discussed above, it costs more to clean up contami-
nation to levels that are safe for residential use than it does to
clean up to levels that are safe for industrial uses. If cleanup
levels are based on an assumption that the future land use
will be a parking lot, and the land use changes to residential,
the old cleanup levels likely will not be protective for the
new use.

As aresult of pressure from the U.S. Congress and the re-
sponsible parties, including federal agencies, there is a trend
toward allowing less expensive CERCLA remedies where
cleanup levels are based on assumptions of restricted future
use. This trend is mirrored in cleanups conducted under
RCRA and state laws that are analogs to RCRA and
CERCLA, as well as those performed pursuant to state
brownfields and voluntary cleanup laws. Federal agencies
stand to reap substantial savings from basing cleanup levels
at their sites on assumed restrictions of future uses. In 1996,
the U.S. Department of Energy (DOE) estimated that it
would cost an additional $124 billion dollars to clean up its
sites to unrestricted use scenarios, rather than merely to lev-
els that would support the anticipated future uses at each of
its sites.'” The U.S. Department of Defense (DOD) likewise
stands to save billions of dollars by cleaning up only to lev-
els that support limited uses.

Although institutional controls have been a common fea-
ture of cleanup decisions for over a decade, only recently
has serious thought been given to potential problems in their
implementation. For example, EPA seldom analyzed the
feasibility, short- and long-term effectiveness, or imple-
mentability of institutional controls as part of its feasibility
studies under CERCLA, even though the national contm—
gency plan (NCP) regulations require such analysis.'® Few
people paid much attention to whether the mechanisms used
to implement institutional controls were legally sufficient.
Even when CERCLA records of decision (RODs) required
institutional controls, the requirements were often ignored.

In the past three years or so, however, several commenta-
tors have documented the many dlfﬁcultles of implement-
ing effective institutional controls.'” DOE funded several

14. 55Fed. Reg. 8666, 8710-11 (Mar. 8, 1990). These amendments were
part of a broad overhaul of the CERCLA regulations following pas-
sage of the Superfund Amendments and Reauthorization Act of
1986, Pub. L. No. 99-499. See SUPERFUND DESKBOOK (Environ-
mental Law Inst. 1992).

15. OFFICE OF SoLID WASTE & EMERGENCY REsPONSE, U.S. EPA,
LAND Use INTHE CERCLA REMEDY SELECTION PROCESS (1990)
(Directive No. 9355.7-04).

16. See David F. Coursen, Institutional Controls at Superfund Sites, 23
ELR 10279 (May 1993); John A. Pendergrass, Use of Institutional
Controls as Part of a Superfund Remedy: Lessons From Other Pro-
grams, 26 ELR 10109 (Mar. 1996); John A. Pendergrass, Sustain-
able Redevelopment of Brownfields: Using Institutional Controls to
Protect Public Health, 29 ELR 10243 (May 1999).

17. U.S. DOE, 1996 BASELINE ENVIRONMENTAL MANAGEMENT RE-
PORT ch. 6, at 9 (1996) (DOE-EM-0290).

18. 40 C.F.R. §300.430(e)(9).

19. Forexcellent discussions of the legal and practical difficulties of im-
plementing institutional controls, see, e.g., KATHERINE PROBST &
MicHAEL McGOVERN, LONG-TERM STEWARDSHIP AND THE NU-
CLEAR WEAPONS CoMPLEX: THE CHALLENGE AHEAD (Resources
for the Future 1998), available at http://www.rff.org/reports/PDF_
files/stewardship.pdf (last visited May 10, 2002); ENVIRONMENTAL
LAw INSTITUTE, PROTECTING PuBLIC HEALTH AT SUPERFUND
SiTES: CAN INSTITUTIONAL CONTROLS MEET THE CHALLENGE?
(2000), available at http://www.eli.org/pdf/rrinstitutionalcontrols00.
pdf (last visited May 10, 2002); NaTioONAL RESEARCH COUNCIL,
LoNG-TERM INSTITUTIONAL MANAGEMENT OF U.S. DEPARTMENT


http://www.eli.org

9-2002

NEWS & ANALYSIS

32 ELR 11117

Copyright © 2002 Environmental Law Institute®, Washington, DC. reprinted with permission from ELR®, http://www.eli.org, 1-800-433-5120.

studies that have identified various legal and institutional
shortcomings associated with existing approaches to creat-
ing and implementing institutional controls. The DOD and
DOE are currently funding the National Conference of
Commissioners on Uniform State Laws to draft a model
“environmental covenant” law to address such shortcom-
ings. EPA is hosting a series of workshops on institutional
controls, and has developed specific guidance on managing
their inherent weaknesses.

Environmental regulators have used several mechanisms
to implement institutional controls. The main ones are cove-
nants, easements, and zoning ordinances. Each of these
mechanisms has weaknesses that limit its usefulness.
Zoning decisions are not within the control of, or enforce-
able by, state and federal environmental regulators. Cove-
nants and easements are, of course, property law concepts
developed through the common law. Because courts have
historically favored the free alienation of land, they have
been correspondingly reluctant to allow individuals to re-
strict the use of their land beyond their lifetimes. Conse-
quently, the courts have often refused to enforce easements
and covenants against subsequent owners of the land, unless
the easement or covenant meets certain conditions. Envi-
ronmental regulators seeking to use easements and cove-
nants as institutional controls may not be able to meet these
common-law conditions. For example, some courts have re-
fused to enforce easements that restrict the use of the
servient estate.”” Obviously, easements would not make
very good institutional controls in states that follow this
rule. Similarly, courts have often required that “privity,”
e.g., a landlord-tenant relationship, or a grantor-grantee re-
lationship, exist between parties to a covenant before en-
forcing the restrictions in a covenant against subsequent
owners of the affected parcel.”! Again, environmental regu-
lators may not be able to establish the requisite privity.

Several states have created statutory mechanisms to im-
plement institutional controls because of concerns that com-
mon-law covenants and easements may not be enforceable.
By creating statutory controls, these laws eliminate the
sometimes arcane legal impediments posed by com-
mon-law doctrines that may apply to common-law ease-
ments and covenants. Colorado’s environmental covenant
law is one such statute.

Summary of Colorado’s SB 145, the Environmental
Covenant Law

SB 145 creates a statutory “environmental covenant” that is
enforceable by the DPHE. The covenant contains use re-
strictions that have been imposed or relied on in a cleanup
decision under a state or federal cleanup law.>* These use re-
strictions are enforceable against subsequent owners of the
affected land.” Environmental covenants run with the
land and are binding on the landowner, the owner’s succes-
sors and assigns, and any person using the land, notwith-

oF ENERGY LEGACY WASTE SITES (2000) [hereinafter LONG-TERM
INSTITUTIONAL MANAGEMENT].

20. 7 THOMPSON ON REAL PROPERTY §60.02(e)(1) (David A. Thomas
ed., 1994).

21. See, e.g., Taylor v. Melton, 274 P.2d 977 (Colo. 1954).
22. Covro. REv. StAT. §§25-15-319(1)(b), 25-15-101(4.7).
23. Id. §§25-15-321, 25-15-322.

standing any other provision of law, including common-law
requirements for creating covenants that run with the land.**
SB 145 does not create new environmental obligations.
Rather, it creates a mechanism for implementing and en-
forcing institutional controls that were relied on in another
environmental regulatory decision. SB 145 speciﬁes that
environmental covenants are required for any “environmen-
tal remed1at10n project™ in which the “relevant regulatory
authority”*® makes a “remedial decision™’ on or after July
1,2001, that would result in either or both of the following:

(a) Residual contamination at levels that have been
determined to be safe for one or more specific uses, but
not all uses; or

(b) Incorporation of'an engineered feature or structure
that requires monitoring, maintenance, or operatlon or
that will not function as intended if it is disturbed.*®

Environmental covenants created under SB 145 contain
“environmental use restrictions” that are relied on in the
remedlal decision to protect human health or the environ-
ment.”’ The statute defines “environmental use restric-
tion” as

a prohibition of one or more uses of or activities on spec-
ified real property, including drilling for or pumping
groundwater; a requirement to perform certain acts, in-
cluding requirements for maintenance, operation, or
monitoring necessary to preserve such prohibition of
uses or activities; or both, where such prohibitions or re-
quirements are relied upon in the remedial decision for
an environmental remediation project for the purpose of
protecting human health or the environment.

For example, if a remedial decision incorporates an engi-
neered cap that must remain intact to prevent precipitation
from infiltrating and mobilizing buried contamination, the
covenant would contain an environmental use restriction
prohibiting activities that would damage the cap, such as ex-
cavation, drilling, or grading. Similarly, the covenant would
include an environmental use restriction requiring periodic
inspection and maintenance of the cap.

One of the challenges in implementing institutional con-
trols is maintaining knowledge of the use restrictions over
long time periods. In some cases, these use restrictions will
need to be maintained for decades, centuries, or even in per-
petuity, because the contamination either degrades slowly

24. Id. $§25-15-318(2), 25-15-322(6).

25. The phrase “environmental remediation project” includes cleanups
conducted under: CERCLA; RCRA; the Uranium Mill Tailings Ra-
diation Control Act, 42 U.S.C. §7901; the Colorado Hazardous
Waste Act, CoLo. REV. STAT. §25-15-101; the Colorado Radiation
Control Act, CoLo. REV. STAT. §25-11-101; and the Colorado Solid
Wastes Disposal Sites and Facilities Act, CoLo. REV. STAT.
§30-20-101.

26. The term “relevant regulatory authority” means the agency that
made the remedial decision under any of the preceding laws. This
will often be, in Colorado, the DPHE or EPA. However, for
CERCLA cleanups on federal land, it will usually be the federal
agency with authority, jurisdiction, or control over the land. See
Superfund Implementation, Exec. Order No. 12580, §2(d), (e), 52
Fed. Reg. 2923 (Jan. 29, 1987), AbpMIN. MAT. 45031.

27. The term “remedial decision” means the administrative determina-
tion by the relevant regulatory authority that establishes the
remediation requirements for the remediation project. CoLo. REv.
STAT. §25-15-101(4.5), (13.5).

28. Id. §25-15-320.
29. Id. §25-15-319(1)(b).
30. Id. §25-15-301(4.7) (emphasis added).
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or, as in the case of metals, not at all. The difficulty of main-
taining knowledge of institutional controls over long time
periods is further increased because the environmental reg-
ulator charged with oversight of the covenant typically has
no involvement in the land use development process. Con-
versely, the local entities involved in land use development
seldom have any role in the oversight of environmental
cleanups. Of course, successive owners and users of the land
must also be made aware of the institutional controls.

SB 145 addresses this challenge in several ways. To en-
sure that subsequent owners and users of the property will
have knowledge of the existence of the covenant, the law
makes documents creating, modifying, or terminating an
environmental covenant subject to the same recording re-
quirements that apply to other instruments affecting real
property. The first page of each covenant must contain the
following notice in boldface 15-point type: “This property is
subject to an environmental covenant held by the Colorado
Department of Public Health and Environment pursuant to
section 25-15-321, C.R.S.”' Each covenant also must con-
tain an agreement to incorporate the covenant 1n any leases
or licenses granting a right to use the property.* Finally, the
covenant also requires the owner to notify the DPHE at least
15 days in advance of any transfer of ownership of some qr
all of the property subject to the environmental covenant.”
This allows the DPHE to notify the new owner of the land of
the existence of the covenant.

SB 145 also uses multiple mechanisms intended to alert
the DPHE to any proposed changes in the use of land subject
to an environmental covenant. The covenant must contain a
requirement that the owner notify the DPHE simultaneously
with submitting any appl1cat10n toa 1ocal government for a
bu11d1ng permit or change in land use.** And the statute re-
qulres local governments to notify the DPHE when they re-
ceive an application affecting land use or development of
land that is subject to an environmental covenant.”> The
DPHE then reviews the proposed application to determine
whether it is consistent with the restrictions of the covenant
and notifies the local government of its conclusions.

To ensure that the local land use decisionmakers have ap-
propriate notice of the land use restrictions in an environ-
mental covenant, SB 145 requires the DPHE to notify local
governments of the creation, modification, and termmat]on
of any environmental covenants in their jurisdictions.’® The
DPHE must create and maintain a registry of all environ-
mental covenants including any modification and termina-
tion thereof.’’

In the event of an actual or threatened violation of an envi-
ronmental covenant, the DPHE may issue an administrative
order requiring compliance with the terms of the covenant,
or may ask the attorney general to file suit for appropriate in-
junctive relief.”® SB 145 also allows other entities that have
an interest in ensuring the covenant is not violated to sue for
appropriate injunctive relief. These entities include the

31. Id. §25-15-319(1)(f).
32. Id. §25-15-319(1)(g).
33. Id. §25-15-319(1)(c).
34. Id. §25-15-319(1)(d).
35. Id. §25-15-324(2).
36. Id. §25-15-324(1).
37. Id. §25-15-323.

38. Id. §25-15-322(2).

grantor of the covenant, the affected local government, and
any third party named in the covenant.”

The Statute Is Consistent With RCRA’s Waiver of
Immunity

RCRA waives the federal government’s sovereign immu-
nity from state requirements “respecting control and abate-
ment of sohd waste or hazardous waste disposal and man-
agement.”* The federal agencies assert, without explana-
tion, that an environmental covenant is not a requirement re-
specting the abatement and control of hazardous or solid
waste, and therefore is not within the scope of the waiver.
This argument flies in the face of the plain language of SB
145, common sense, federal law, and a plethora of federal
agency regulations, actions, and guidance.

Colorados Environmental Covenant Falls Within the
Plain Meaning of the RCRA Waiver of Immunity

As described above, SB 145 requires an environmental cov-
enant when “environmental remediation projects” result in
residual contamination that is not safe for all uses, or employ
engineered structures that require monitoring, maintenance
or operation, or will not function as intended if disturbed.
Environmental remediation projects include closures of
hazardous waste management units and solid waste disposal
sites, and remediation of environmental contamination in-
volving solid or hazardous waste pursuant to RCRA, the
Colorado Hazardous Waste Act, and the Colorado Solid
Wastes Disposal Sites and Facilities Act.*' Virtually by defi-
nition, environmental remediation projects under these laws
involve the “control and abatement of solid waste or hazard-
ous waste disposal and management,” and thus each falls
within the Scope of the RCRA waiver of federal sovereign
immunity.** Furthermore, SB 145 is codified as part of the

39. Id. §25-15-322(4), (5).

40. RCRA’s waiver of sovereign immunity is contained in §6001 of the
statute, 42 U.S.C. §6961(a), ELR StaT. RCRA §6001(a). This sec-
tion provides, in relevant part:

Each department, agency, and instrumentality of the execu-
tive, legislative, and judicial branches of the Federal Govern-
ment (1) having jurisdiction over any solid waste manage-
ment facility or disposal site, or (2) engaged in any activity
resulting, or which may result, in the disposal or management
of solid waste or hazardous waste shall be subject to, and
comply with, all Federal, State, interstate, and local require-
ments, both substantive and procedural (including any re-
quirement for permits or reporting or any provisions for in-
junctive relief and such sanctions as may be imposed by a
court to enforce such relief), respecting control and abate-
ment of solid waste or hazardous waste disposal and manage-
ment in the same manner, and to the same extent, as any per-
son is subject to such requirements, . . . .

41. See CorLo. REv. STAT. §25-15-101(4.5)(1), (IT), (VII), (VIII).

42. Similarly, SB 145 applies to remedial decisions made under
CERCLA. Covro. REv. Stat. §25-15-101(4.5)(1lI). CERCLA
§120(a)(4) waives the federal government’s sovereign immunity
from state laws concerning removal and remedial action at federal
facilities that are not on the national priorities list (NPL). 42 U.S.C.
§9620(a)(4), ELR StaT. CERCLA §120(a)(4). Additionally, state
hazardous waste laws apply at federal facilities that are on the NPL.
United States v. Colorado, 990 F.2d 1565, 23 ELR 20800 (10th Cir.
1993);42 U.S.C. §§9614(a), 9620(i), 9652(d), ELR StaT. CERCLA
§§114(a), 120(i), 302(d). Therefore, CERCLA remediation deci-
sions involving solid or hazardous wastes fall within the scope of
RCRA’s waiver of sovereign immunity, regardless of whether the
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Colorado Hazardous Waste Act, and also explicitly pro-
vides that the “requirements and restrictions of an environ-
mental covenant are requirements under this part 3 [i.e., the
Colorado Hazardous Waste Act].”

EPA Makes Clear That Institutional Controls Are
Requirements Regarding the Control and Abatement of
Solid and Hazardous Waste

EPA’s regulations, guidance, and actions implementing
RCRA and CERCLA also demonstrate that the federal gov-
ernment has waived its immunity from state institutional
control laws. Most cleanup of environmental contamination
at RCRA sites is conducted under RCRA’s “corrective ac-
tion” authorities that were added to the statute in 1984.*
EPA proposed comprehensive corrective action regulatlons
in 1990, but most of these were never promulgated.” Be-
cause EPA’s approach to corrective action was modeled af-
ter its regulations implementing CERCLA, and because the
CERCLA regulations treat institutional controls explicitly,
it is best to begin a review of the federal approach to institu-
tional controls with the CERCLA regulations.

The NCP* is the set of regulations EPA promulgated to
implement CERCLA. The NCP explicitly recognizes that
CERCLA cleanups may include use of legal mechanisms to
restrict land or water use. It provides that

EPA expects to use institutional controls such as water
use and deed restrictions to supplement engineering con-
trols as appropriate for short- and long-term manage-
ment to prevent or limit exposure to hazardous sub-
stances, pollutants, or contaminants. Institutional con-
trols may be used during the conduct of the remedial in-
vestigation/feasibility study (RI/FS) and implementa-
tion of the remedial action and, where necessary, as a
component of the completed remedy. The use of institu-
tional controls shall not substitute for active response
measures, e.g., treatment and/or containment of source
material, restoration of ground waters to their beneficial
uses, as the sole remedy unless such active measures are
determined not to be practicable, based on the balancing
of trade-offs among alternatives that is conducted during
the selection of remedy."’

facilities affected by such decisions are on the NPL. And because SB
145 is clearly a state law “concerning removal or remedial action,” it
falls within the scope of the CERCLA waiver of sovereign immunity
for remedial (or removal) decisions at non-NPL sites, even if such
decisions involve materials that are not hazardous or solid wastes.
Finally, CERCLA §120(a) provides that federal agencies “shall be
subject to, and comply with, [CERCLA] in the same manner and to
the same extent, both procedurally and substantively, as any
nongovernmental entity . . ..” Thus, whenever a CERCLA remedial
or removal action requires an institutional control, federal agencies
may be required to comply with state institutional control laws.
SB 145 also applies to remedial decisions made under the Ura-
nium Mill Tailings Radiation Control Act, 42 U.S.C. §7901, and the
Colorado Radiation Control Act, CoLo. REv. STAT. §25-11-101.
However, neither of these laws regulates federal agencies, so reme-
dial decisions under them would not implicate federal agencies.

43. Covro. REv. StaT. §25-15-318(3).
44. See 42 U.S.C. §§6924(u), (v), 6928(h), ELR Stat. RCRA
§§3004(u), (v), 3008(h).

45. 55 Fed. Reg. 30798 (July 27, 1990). Nevertheless, EPA and states
authorized to implement the corrective action program frequently
use the 1990 proposed regulations as guidance in implementing the
corrective action program.

46. 40 C.F.R. pt. 300.
47. 40 C.F.R. §300.430(a)(1)(iii)(D).

The preamble to the NCP discusses the use of 1nst1tu—
tional controls in CERCLA cleanups in some detail.*® This
discussion recognizes that EPA may not have the authority
to implement institutional controls at a site, and that such
controls will generally be implemented under state law."
Consequently, for fund-lead CERCLA sites, the NCP re-
quires states to “assure that any institutional controls imple-
mented as part of the remedial action at aj s1te are in place, re-
liable, and will remain in place *% Subsequent EPA
guldance also explicitly recognizes that 1mplementat10n of
institutional controls frequently depends on state law.”' This
guidance specifically endorses the use of “proprietary” in-
stitutional controls such as easements or covenants because
of'their ability (in some states) to bind subsequent owners of
the land, but recognizes their legal limitations.

EPA also considers institutional controls an integral part
of cleanups under RCRA. EPA has long stated that cleanups
under the two programs should result in comparable reme-
dies—that is, any procedural differences that may exist be-
tween the two programs s should not substantively affect the
outcome of remediation.’* Consistent with this “parity prin-
ciple,” EPA has issued guidance for RCRA corrective ac-
tion that incorporates the same expectations regardmg use
of institutional controls as exist in the NCP.”

Given the NCP regulations governing institutional con-
trols and the practical limitations that sometimes prohibit
cleaning up sites to unrestricted use levels, it is not surpris-
ing that hundreds of CERCLA RODs and consent decrees
require use of institutional controls.”® In some cases, EPA
and the U.S. Department of Justice (DOJ) have spemﬁcally
required responsible parties to grant easements or covenants
restricting land or groundwater use.” This brings to mind

48. 55 Fed. Reg. 8706 (Mar. 8, 1990).
49. Id.
50. 40 C.F.R. §300.510(c)(1).

51. OFFICE OF SOLID WASTE & EMERGENCY RESPONSE, U.S. EPA, IN-
STITUTIONAL CONTROLS: A SITE MANAGER’S GUIDE TO IDEN-
TIFYING, EVALUATING, AND SELECTING INSTITUTIONAL CONTROLS
AT SUPERFUND AND RCRA CORRECTIVE AcTION CLEANUPS
(2000) (OSWER 9355.0-74FS-P, EPA 540-F-00-005) [hereinafter
INsTITUTIONAL CONTROLS: A SITE MANAGER’S GUIDE].

52. See, e.g., 54 Fed. Reg. 41006 (Oct. 4, 1989); 54 Fed. Reg. 10520
(Mar. 13, 1989); 55 Fed. Reg. 30853 (July 27, 1990); Memorandum
from Steven A. Herman, Assistant Administrator for Office of En-
forcement and Compliance Assurance, U.S. EPA, to Elliott P. Laws,
Assistant Administrator for Office of Solid Waste and Emergency
Response, U.S. EPA (coordination between RCRA corrective action
and closure and CERCLA site activities) (Sept. 24, 1996).

53. See Corrective Action for Releases From Solid Waste Management
Units at Hazardous Waste Management Facilities, Proposed Rule,
61 Fed. Reg. 19431, 19448 (May 1, 1996).

54. For example, virtually all of the CERCLA sites in Colorado rely in
part on institutional controls. See, e.g., U.S. EPA, Decision Sum-
mary for Record of Decision Broderick Wood Products Adams
County, Colorado, Operable Unit 2—Final Site Remedy, Mar. 1992,
at49,51; U.S. EPA, Superfund Record of Decision, Denver Radium
Site Streets, Operable Unit 7, Mar. 1986, at 11-12; U.S. EPA, Record
of Decision, Lowry Landfill Superfund Site, Mar. 1994, at 1-3,
11-1-11-2; U.S. EPA, Superfund Record of Decision: Sand Creek
Industrial (Operable Units 3 and 6), Colorado, at 25, 32,35, A2; U.S.
EPA, Soil Cleanup of Smuggler Mountain Site, Aspen—Pitkin
County, Colorado, Explanation of Significant Differences, May 16,
1990.

55. See, e.g., consent decrees filed in United States v. Beazer East, Inc.,
Civil Action No. 00-CV-561 (D. Colo. filed June 2, 2000), at 26 (re-
quiring execution and recording of a restrictive covenant), and in
United States v. Phelps Dodge, Civil Action No. 01-M-0080 (D.
Colo. filed Jan. 16, 2001), at 21.
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the old adage: “What’s sauce for the goose is sauce for the
gander.” If institutional controls in the form of easements
and covenants are not requirements related to the
remediation of hazardous or solid wastes or hazardous sub-
stances, as the federal agencies argue, then EPA has no au-
thority to impose institutional controls in its RCRA and
CERCLA decisions. EPA’s (and DOJ’s) many decisions re-
quiring private entities to grant easements or covenants
demonstrate that this hypothesis is untenable. Contrary to
the federal agencies’ position, covenants and easements
used as institutional controls are legitimate—indeed, often
necessary—components of remedial decisions under both
CERCLA and RCRA.*

Colorado’s SB 145 Treats Federal Agencies in Exactly the
Same Manner as Private Entities

The federal agencies’ alternative rationale supporting their
argument that Colorado’s environmental covenant law
does not fall within the scope of the RCRA waiver of sov-
ereign immunity merits little discussion. The argument is
that, by its terms, the RCRA waiver only covers state laws
that are applied to the federal government in the same man-
ner and to the same extent as they are to private entities.
The agencies then argue that because the Property Act does
not give federal agencies the authority to grant the cove-
nants required by Colorado’s law, the law does not apply
to them in the same fashion as it does to similarly situ-
ated private individuals, and thus is not covered by the
RCRA waiver.

As described below, the Property Act does not preclude
federal agencies from granting covenants as required by
Colorado’s law. Further, SB 145 treats federal agencies in
exactly the same fashion as it treats other entities. Like other
entities, federal agencies can choose to clean up their con-
tamination to unrestricted use levels, and thus avoid SB
145’s requirements entirely. If they choose to implement a
cheaper cleanup and rely on land use restrictions to make the
cleanup protective, they must grant the covenant just like
any other entity.

56. EPA is not the only federal agency that has issued guidance endors-
ing the use of institutional controls, recognizing that such controls
will frequently rely on state laws, and encouraging the use of mecha-
nisms that will bind subsequent owners of the remediated land. For
example, last year the Office of the Undersecretary of Defense is-
sued a memorandum entitled “Policy on Land Use Controls Associ-
ated With Environmental Restoration Activities” (Jan. 17, 2001),
along with related guidance documents for property planned for
transfer out of federal control and for active installations. The guid-
ance states that

[iJmplementing LUCs [land use controls] through estab-
lished real estate and land use management mechanisms pro-
vides the best assurance that LUCs will be effective. Beyond
establishing the appropriate implementation mechanisms be-
fore transfer, DoD may have only limited authority to control
the use of property it no longer owns. Because state and local
laws govern property transfer and land use, actions to imple-
ment and manage LUCs will be governed largely by state and
local requirements.

U.S. DOD, GUIDANCE ON LAND USE CONTROLS ASSOCIATED
WITH ENVIRONMENTAL RESTORATION ACTIVITIES FOR PROPERTY
PLANNED FOR TRANSFER OUT OF FEDERAL CONTROL 1 (2001).

The Property Clauses of the U.S. Constitution Do Not
Preempt SB 145

The federal agencies cite Surplus Trading Co. v. Cook57 as
authority for the proposition that the property clauses™® pro-
hibit state laws that “affect the title of the United States or in-
terfere with its right of disposal.” Surplus Trading involved
land over which the United States had acquired exclusive
legislative jurisdiction through purchase with the consent of
the Arkansas Legislature.” Consequently, the state simply
had no legislative jurisdiction in that case. Here, the federal
government does not have exclusive jurisdiction over facili-
ties that are subject to RCRA or state laws regarding re-
moval or remedial action, because the waivers of sovereign
immunity in RCRA and CERCLA act as partial rescissions
of jurisdiction.®® Surplus Trading is inapposite to the ques-
tion whether a state may require a federal agency to comply
with state institutional control laws.

The property clauses do not, of themselves, bar the exer-
cise of state jurisdiction on federal lands. Instead, they pro-
vide that “[a]bsent consent or cession a State undoubtedly
retains JuI‘lSdlCthH over federal lands within its terri-
tory . ...”%" Thus, the real question is whether the state has
the authorlty torequire a federal agency to comply with state
institutional control laws, even if that means the agency
must convey a property interest. If Congress has waived the
government’s immunity from such regulation, the walver
overrides any limitations imposed by the property clauses.”
As detailed above, the federal government has waived its
immunity from state institutional control laws. Thus, the
property clauses do not prohibit Colorado from requiring a
federal agency to grant an environmental covenant.

The Property Act Does Not Impair Federal Agencies’
Ability or Obligation to Comply

The federal agencies argue that, with limited exceptions,
only the GSA has the authority to convey federal property
57. 281 U.S. 647 (1930).
58. U.S. Consr. art. I, §8, cl. 17; id. art. IV, §3, cl. 2.

59. In Surplus Trading, the sheriff and tax collector of Pulaski County,
Arkansas, filed suit to enforce payment of taxes assessed against per-
sonal property situated within the boundaries of Camp Pike, a U.S.
Army mobilization, training, and supply center. The U.S. Supreme
Court held that the state’s tax laws did not apply to property located
on Camp Pike, because the United States had acquired the land for
the purpose of establishing Camp Pike with the consent of the Ar-
kansas Legislature. Consequently, pursuant to the express language
of art. I, §8, cl. 17, the United States acquired the authority to “exer-
cise exclusive legislation. .. over all places purchased by the consent
of the legislature of the state in which the same shall be, for the erec-
tion of forts, magazines, arsenals, dockyards and other needful
buildings.” The Court noted that

[i]t has long been settled that, where lands for such a purpose
are purchased by the United States with the consent of the
state Legislature, the jurisdiction theretofore residing in the
state passes, in virtue of the constitutional provision, to the
United States, thereby making the jurisdiction of the latter the
sole jurisdiction.

281 U.S. at 652.

60. Hancock v. Train, 426 U.S. 167, 6 ELR 20555 (1976). See also
Goodyear Atomic Corp. v. Miller, 486 U.S. 174 (1988) (reading stat-
ute partially rescinding exclusive federal jurisdiction also as a
waiver of federal sovereign immunity).

61. Kleppe v. New Mexico, 426 U.S. 529, 6 ELR 20545 (1976).
62. Hancock, 426 U.S. at 167, 6 ELR at 20555.
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interests.®® They also note that the GSA is unwilling to facil-
itate the use of institutional controls. The GSA has issued a
memorandum describing its policy on covenants or other
mechanisms to restrict land use in connection with environ-
mental cleanups.® In summary, the memorandum states the
GSA’s view that such covenants constitute “interests in
property” under the Property Act®’; that the GSA “is doubt-
ful as to the necessity, desirability, or legal enforceability of
placing restrictions on 6pr0perty that will remain in the Gov-
ernment’s inventory”6 ; that “it would be difficult, if not im-
possible, for GSA to accurately determine the impact such
restrictions may have on the future disposal of the prop-
erty”®’; and that “[t]herefore, GSA will deny all requests for
land use restrictions on fully utilized property unless the re-
questing agency can demonstrate the unique and extreme
circumstances which would overcome GSA’s objections to
the placing of such restrictions on the property.”®®

The response to this argument is twofold. First, SB 145’s
environmental covenant is not an interest in property, so the
Property Act does not apply. Second, even if an environ-
mental covenant were an interest in property, nothing in the
Act prohibits a federal agency from granting an environ-
mental covenant. In fact, the Property Act may actually re-
quire a federal agency to grant such covenants. This is be-
cause under the Property Act, federal agencies are supposed
to dispose of surplus property, and the “property interest”
comprising the environmental covenant is, by definition,
surplus. Even if the GSA has discretion under the Act not to
dispose of property rendered surplus by environmental
remediation decisions, it is still subject to the waivers of im-
munity in RCRA and CERCLA, and therefore may not sim-
ply refuse to comply with SB 145 and other state institu-
tional control laws. The most that can be said for the federal
agencies’ argument is that the Act may create some adminis-
trative burdens for federal agencies if the GSA refuses to
delegate its surplus property disposition authority.

An Environmental Covenant Created Under SB 145 Is Not
an Interest in Property Subject to the Property Act

The federal agencies’ assertion that SB 145 creates an inter-
est in property is mistaken. The Property Act defines “prop-
erty” to mean “any interest in property,” with certain exclu-
sions not relevant here, but does not define “interest in prop-
erty.”® The interpretation of the term “interest in property”
is a federal question, but a federal court will generally look
to state law when federal interests in property are involved,
so long as the state law “do[es] not effect a discrimination
against the government, or patently run counter to the terms
of [the pertinent federal statute].”’® Colorado’s law passes

63. One such exception affects DOE. Under the Atomic Energy Act,
DOE has the authority to dispose of real property. 42 U.S.C.
§2201(g).

64. Memorandum from John Q. Martin, U.S. GSA, to Regional Direc-
tors, regarding Restrictive Covenants on Non-Excess Property (Oct.
16, 1998) [hereinafter GSA Memorandum].

65. Id. at 1-2.

66. Id. at 2.

67. Id.

68. Id.

69. See 40 U.S.C. §472(d).

70. Reconstruction Fin. Corp. v. Beaver County, 328 U.S. 204, 210
(1946); United States v. Yazell, 382 U.S. 341 (1966); cf. United

these tests, and under Colorado law, the environmental cov-
enant is not an interest in property. Therefore, the Property
Act does not apply.

Under Colorado Law, Neither a Common-Law Covenant
Nor the Environmental Covenant Is an Interest in
Property

In Thornton v. Schobe,” the Colorado Supreme Court held
that a common-law covenant restricting the use of land is
not an “interest in property.” The plaintiffs purchased land
from the defendant in reliance on defendant’s oral promise
that he would not erect buildings used for business or store
purposes on an adjacent, retained parcel. The plaintiffs sub-
sequently sued to enjoin the defendant from constructing a
store on the retained parcel. The defendant argued that the
oral promise was void under the statute of frauds. The court
agreed with plaintiffs’ argument that “an agreement restrict-
ing the use of land is not within the statute of frauds, because
it does not relate to an interest in land, but merely to its
use.”’* The court stated that “[jJust as profits on the purchase
and sale of land are not an ‘estate or interest’ in the land, so
the method or use of land is not such an estate or interest.””>

Of course, the environmental covenant in SB 145 is a stat-
utory covenant, not a common-law one. The state adopted
SB 145 because of a lack of case law in Colorado clearly in-
dicating that the state would be able to enforce a com-
mon-law covenant used as an institutional control.” Like
common-law covenants, the environmental covenant in-
volves the use of property, and is subject to the state’s
recordation laws. Unlike common-law covenants, no priv-
ity of estate is required to create an environmental cove-
nant.”> Section 25-15-318 describes some other ways in
which the environmental covenant differs from a com-
mon-law covenant.

The differences between common-law covenants and the
environmental covenant reinforce the conclusion that the
environmental covenant is not an interest in land. Essen-
tially, the environmental covenant is a hybrid between a
property law concept (a covenant that runs with the land)
and an exercise of the state’s police power (which may also
run with the land, as in the case of zoning regulations). A
valid exercise of the police power does not confer a property
right in the government. Under SB 145, environmental cov-
enants only contain restrictions or requirements that were
relied upon in another regulatory decision made under an
environmental statute to protect human health or the envi-
ronment.”® These restrictions are themselves exercises of
the police power, and they may be challenged under the re-
spective statute governing the environmental remediation

States v. Little Lake Misere Land Co., 412 U.S. 580 (1973) (Louisi-
ana statute which retroactively provided that mineral rights reserved
in land conveyances to the United States were imprescriptable held
repugnant to U.S. interest and therefore not applicable).

71. 79 Colo. 25, 243 P. 617 (1925).

72. Id. at 27, 243 P. at 618.

73. Id. at 28, 243 P. at 618 (citation omitted).
74. See CoLo. REv. STAT. §25-15-317.

75. Cf. Coro. REv. STAT. §25-15-318; Taylor v. Melton, 130 Colo. 280,
274 P.2d 977 (1954).

76. See CoLo. REv. STAT. §§25-15-319(b), 25-15-101(4.7).
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proj ect.”” All the environmental covenant does is insert the
regulatory restriction in an instrument that is defined, by the
statute, to be enforceable against subsequent owners of the
remediated land.

Consistent with its regulatory nature, and unlike a com-
mon-law covenant, an environmental covenant may be
modified or removed by the owner of land burdened by the
covenant, even over the DPHE’s obj ections.”® For example,
the owner may propose to conduct additional remediation,
or may be able to demonstrate that residual contamination at
the site has degraded below levels of concern. So long as the
modification or termination would still protect human
health and the environment, the owner has the right to termi-
nate or modify the environmental covenant. While the
DPHE must approve proposals to modify or terminate cove-
nants, the owner has the right to appeal the DPHE’s determi-
nation in the same manner as other regulatory determina-
tions the agency makes.” If the owner convinces the court
that it has met the statutory standards for modifying or ter-
minating the covenant, then the DPHE must act accordingly.
The landowner’s ability to modify or terminate the covenant
over the agency’s objections is wholly incompatible with
the notion that the DPHE possesses a property interest in the
covenant. In essence, the environmental covenant is simply
amechanism for notifying subsequent landowners that they
are bound by continuing regulatory requirements applicable
to their land.

To Determine Whether an Environmental Covenant Is an
Interest in Property for Purposes of the Property Act, a
Federal Court Will Adopt Colorado Law

As to the first prong of the Reconstruction Finance Corp. v.
Beaver County™ test, it is clear that Colorado’s environmen-
tal covenant law does not discriminate against the federal
government. No provision of SB 145 singles out the federal
government for disparate treatment in any way.

The second prong of the test asks whether the state law
would “run patently counter” to the terms of the pertinent
federal statute. Here, the Property Act is obviously perti-
nent. But there are other relevant federal statutes that should
be considered as well: RCRA and CERCLA.* As discussed
below, SB 145 does not impair federal interests in imple-
menting the Property Act, and actually furthers federal in-
terests in implementing RCRA and CERCLA.

One of the primary purposes of the Property Act, and the
only one relevant here, was to provide an economical and
efficient system” for “dlsposal of surplus property.”** “Sur-
plus” property is property that is not required for the needs
or discharge of responsibilities of any federal agency.*’ The

77. Id. §$§25-15-305, -308(3)(a); 42 U.S.C. §6976, ELR STAT. RCRA
§7006; id. §9613(j), ELR Stat. CERCLA §113(j).

78. Covro. REv. Stat. §25-15-319(h).
79. Id. §25-15-321(7).
80. 328 U.S. 204 (1946).

81. See United States v. Little Lake Misere Land Co., 412 U.S. 580,
594-97 (1973) (considering impact of applying Louisiana law on
federal land acquisition programs not at issue in the case).

82. 40 U.S.C. §471.

83. To be “surplus” under the Property Act, the property must first be
“excess.” Excess property is property under the control of a federal
agency which that agency has determined is not required for its
needs and the discharge of its responsibilities. “Surplus” property is

Property Act specifically grants GSA the authority to dis-
pose of surplus government property, and also allows GSA
to delegate this authority within limits.** Even if an environ-
mental covenant were considered an interest in property, by
definition the scope of this interest would be “surplus,” such
that the GSA or an authorized federal agency may dispose
of it.

Why would an environmental covenant be a surplus inter-
est? Because the only right granted in the environmental
covenant is the right to monitor and enforce use restrictions
that were relied on as part of an environmental remediation
decision, the extent of the “property interest” in the cove-
nant is coextensive with the interest that the federal agency
has already determined to be surplus in proposing or select-
ing a particular cleanup remedy. This is best illustrated with
a hypothetical.

Suppose that a federal agency owns land that is contami-
nated with metals such as arsenic and lead. To clean up the
contamination to levels that are safe for all uses would re-
quire excavation and off-site disposal of 10,000 cubic yards
of contaminated soil. Alternatively, cleaning up to levels
that are safe for industrial (but not residential) use would
only require excavation and off-site disposal of 3,000 cubic
yards of contaminated soil, at a correspondmgly lower
cost.® To save the difference in the cost of the two remedies,
the federal agency decides to clean up only to the extent that
is safe for industrial use, and to prohibit residential land use
to prevent unsafe exposure to the residual contamination.*
That decision is equivalent to a determination that the gov-
ernment’s “residential use property interest” in the affected
land is surplus.”’

Because the only right granted in the environmental cove-
nant is the right to monitor and enforce use restrictions that
were relied on as part of an environmental remediation deci-
sion, the extent of the “property interest” in the covenant is
coextensive with the interest that the federal agency has al-
ready determined to be surplus. As explained above, the re-
quirement for an SB 145 environmental covenant is a conse-
quence that follows from an environmental remediation de-
cision which results in a “less than unrestricted use”
cleanup. If anything in this sequence triggers the Property
Act’s requirements, it is the first step—the federal agency’s

excess property that is not required for the needs or discharge of re-
sponsibilities of any federal agency, as determined by the GSA. See
id. §472(e), (g) (definitions of “surplus” and “excess” property).

84. Section 484(c) of the Property Act authorizes the GSA Administra-
tor to designate or authorize other federal agencies to dispose of sur-
plus property in accordance with the Property Act and such terms as
the GSA Administrator deems proper.

85. As discussed hereinabove, residential land use generally requires
more stringent cleanup levels than industrial or commercial uses.

86. “Decides” here refers both to cleanups of federal facilities con-
ducted under CERCLA, where the federal agency is both polluter
and regulator, i.e., it both proposes and approves the cleanup deci-
sion, and cleanups conducted with an independent regulator, where
the federal agency proposes a cleanup plan that the regulator must
then approve.

87. Similarly, when a federal agency decides to build a cap to limit expo-
sure to buried contamination, that agency has implicitly determined
that land uses inconsistent with maintaining the integrity of the cap
are also surplus. Or again, when a federal agency decides to rely on
prohibiting consumption of a contaminated drinking water aquifer
instead of cleaning up the aquifer to safe drinking water standards, it
has implicitly determined that any property interest it has in the
groundwater is surplus.
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decision to propose a cleanup that gwhether explicitly or im-
plicitly) requires use restrictions.

The federal agencies have acknowledged that Colorado
can use other regulatory authorities (such as a corrective ac-
tion order issued under the state’s hazardous waste law) to
prohibit land uses that would be unsafe in light of residual
contamination levels or that would impair the effective
functioning of an engineered component of a remedy. ¥ Im-
plicit in this acknowledgement is the recognition that reme-
dies they have chosen to implement result in a de facto deter-
mination that the foregone land uses are “surplus.” The fed-
eral agencies’ only objection to the use restrictions that SB
145 would impose is that they take the form of a covenant.
However, the covenant is necessary because it is not clear
that a corrective action order or other administrative mecha-
nism under an environmental law would bind subsequent
owners of the contaminated land.”

88. In fact, one might legitimately argue that while granting an environ-
mental covenant does not violate the Property Act, the decision not
to clean up to unrestricted use does. As described in the text, a
cleanup decision that results in less than unrestricted use is an im-
plicit decision that the prohibited uses are surplus to the govern-
ment’s needs. The Property Act requires each agency to determine,
first, that the property at issue is excess to that agency’s needs. Then,
if it has not been delegated the authority to determine that property is
surplus, it must refer the matter to the GSA for a determination of
whether the property is surplus to the government’s needs. But fed-
eral agencies are not following these procedures, and are instead rou-
tinely making decisions that will limit the future use of the
remediated land without evaluating whether they or other federal
agencies might have need for the restricted use. If, as the federal
agencies argue, these use limitations are “interests in property,”
then many federal agencies are in widespread violation of the Prop-
erty Act.

89. These acknowledgements were made orally in meetings with attor-
neys for the federal agencies during the drafting of SB 145. How-
ever, this position is also reflected in the following statement in fed-
eral agencies’” memorandum: “For property that remains in the fed-
eral inventory, the federal government retains full responsibility for
the effectiveness of any land use controls. Moreover, through its en-
forcement authority, the State has various tools to require the
landholding agency to address any threat posed by problems asso-
ciated with land use controls.” Agency Memorandum, supra note
1, at 6.

90. The federal agencies have, on occasion, said that their particular ob-
jection is that the state would require the covenant to be created even
if the property were to remain in federal ownership for the foresee-
able future. They have suggested they would be willing to grant the
environmental covenant at such time as the underlying fee interest in
the property is transferred out of federal ownership. This is notan ac-
ceptable solution, for three reasons. First, the federal agencies’ legal
arguments apply with equal force to federal property that is proposed
for transfer as for that which is proposed to be retained, so there is no
assurance that a federal agency would be willing to grant the envi-
ronmental covenant at the time of a future transfer. Second, in the
time between remedy implementation and property transfer, the fed-
eral agency might transfer property rights (such as an easement) that
would be inconsistent with, and possibly superior to, the use restric-
tions included in a subsequently created covenant. Third, and most
important, failing to grant the covenant at the time of the remedial
decision undercuts many of SB 145’s safeguards for maintaining
knowledge of the environmental use restrictions. Maintaining track
of institutional controls over time is likely to be a major challenge for
environmental regulators. See, e.g., LONG-TERM INSTITUTIONAL
MANAGEMENT, supra note 19 (“there is no convincing evidence that
institutional controls and other stewardship measures are effective
over the long term”). One of the purposes of Colorado’s environ-
mental covenant law is to create multiple mechanisms for tracking
and retaining knowledge of land use restrictions associated with
cleanups. Under the statute, the environmental covenant is recorded
in the property records, and the state regulatory agency must both
maintain aregistry of the covenants and notify affected local govern-
ments of their existence. Failing to create the covenant until some
unspecified point in the future—potentially decades away—wholly
undercuts these protective measures.

Turning to the other pertinent statutes for purposes of the
Reconstruction Finance test, SB 145 serves a vital link in
implementing RCRA and CERCLA cleanups. As previ-
ously discussed, cleanups under CERCLA, RCRA, and
analogous state laws frequently rely on institutional con-
trols to meet the statutory requirement to protect human
health and the environment. However, in most situations,
neither CERCLA, RCRA, nor other federal laws provide
any mechanism by which to implement institutional con-
trols that w111 bind subsequent owners of the remediated
property.”’ Consequently, EPA, the federal agency charged
with implementing CERCLA and RCRA, often looks to
state laws to provide enforceable mechanisms for imple-
menting institutional controls.”

In fact, as noted above, the need for laws such as Colo-
rado’s SB 145 is so great that the DOD and DOE are funding
the National Conference of Commissioners on Uniform State
Laws to draft a model state institutional control statute.

Even if an Environmental Covenant Were an Interest in
Property, the Property Act Would Not Prohibit a Federal
Agency From Granting a Covenant

Even assuming that the environmental covenant were an
interest in property, no federal law prohibits federal agen-
cies from disposing of such interests. As shown above, the
“property interest” encompassed by an environmental
covenant is clearly surplus, and thus may (or must) be dis-
posed under the Property Act. To the extent that disposi-
tion of surplus property may be discretionary under the
Property Act, neither the GSA nor other federal agencies
may rely on such discretion to avoid compliance with SB
145. That is because RCRA is both a waiver of the govern-
ment’s immunity from state law and an affirmative direc-
tion to federal agencies to comply with state laws: “Each
department, agency, and instrumentality of the . . . Federal
Government . . . shall be subject to, and comply with, all . ...
State . . . requirements, both substantive and proce-
dural . ... The United States hereby expressly waives any
immunity otherwise applicable to the United States with
respect to any such . . . requirement . . . .”

The GSA is an “agency or instrumentality” of the execu-
tive branch, and thus is subject to the waiver of sovereign
immunity in RCRA.** As shown above, the requ1rement to
grant an environmental covenant falls within the waivers of
federal sovereign immunity in RCRA and CERCLA. The
GSA’s reluctance to comply with state laws regarding insti-
tutional controls is not a legal impediment, but simply a pol-
icy determination to violate the law. Its policy cannot over-
ride federal statutes that direct it to comply with state laws
regarding hazardous or solid wastes or removal and reme-
dial actions.

The GSA and the other federal agencies will simply have
to coordinate their efforts to ensure compliance with SB

91. In very limited cases, the subsequent owners of remediated land
could be subjected to the requirement to obtain a RCRA permit for a
disposal facility.

92. See, e.g., 40 C.F.R. §§300.430(a)(1)(iii), 300.510(c)(1); INSTITU-
TIONAL CONTROLS: A SITE MANAGER’S GUIDE, supra note 51.

93. RCRA §6001(a), 42 U.S.C. §6961(a), ELR StaT. RCRA §6001(a)
(emphasis added).

94. The GSA is also subject to CERCLA’s waiver of immunity. See 42
U.S.C. §9620(a)(4), ELR Stat. CERCLA §120(a)(4).
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145. This is an administrative task, not a legal barrier. And
even that administrative inconvenience can be avoided sim-
ply. Under the Property Act, the GSA has the primary re-
sponsibility for supervision and disposition of surplus prop-
erty.” However, the Property Act also authorizes the GSA
to delegate this authority to other federal agencies:

Any executive agency designated or authorized by the
Administrator to dispose of surplus property may do so
by sale, exchange, lease, permit, or transfer, for cash,
credit, or other property, with or without warranty, and
upon such terms and conditions as the Administrator
deems proper, and it may execute such documents for the
transfer of title or other interest in property and take such
other action as it deems necessary or proper to dlsbpose of
such property under the provisions of this title.”

Pursuant to this authority, the GSA has promulgated regula-
tions delegating its authority to dispose of certain categories
of surplus property to various agencies. For example, GSA
has delegated to the DOD the authority to determine that ex-
cess real and related personal property valued at less than
$15,000 is no longer required for the needs and respon31b111-
ties of federal agencies, and to dispose of such property.’
This regulation is particularly interesting because the envi-
ronmental covenant itself has no monetary value, and cre-
ation of an environmental covenant does not diminish the
value of the “retained” property at all.”® Consequently, this
regulation already provides the DOD all the authority it
needs to grant an environmental covenant. Even if the GSA
declines to read this regulation as authorizing the DOD to
grant environmental covenants, it still has the authority to
promulgate a rule that clearly does authorize the DOD (and
other federal agencies) to grant environmental covenants
and other similar devices in other states.

CERCLA §120(h) Does Not Preempt State
Institutional Control Laws

The federal agencies argue that CERCLA §120(h), which
imposes certain requirements for transfer of federal prop-
erty, preempts state institutional control laws. The short an-
swer to this argument is that CERCLA expressly states that
it does not preempt state laws.” “When Congress has con-

95. 40 U.S.C. §484(a).
96. Id. §484(c).
97. 41 C.F.R. §101-47.601.

98. The GSA believes that when an environmental covenant or similar
institutional control is placed on the land, it impairs the govern-
ment’s ability to dispose of that land. See GSA Memorandum, supra
note 64. This is outmoded thinking. Mechanisms for implementing
land use restrictions to protect human health or the environment do
not impair reuse of contaminated land. Environmental contamina-
tion and uncertainty regarding proposed future uses do. An environ-
mental covenant increases the value of the affected land by creating
certainty about allowable uses and by minimizing the transaction
costs for future landowners who may desire to change the use of the
land affected by the covenant. It defines the permitted and prohibited
uses, and establishes a clear process for seeking to modify or termi-
nate the use restrictions. By spelling out the rules of the game that ap-
ply to a particular parcel of remediated land, the environmental cove-
nantreduces uncertainty and increases the marketability and value of
the land. Conversely, the environmental covenant does not confer
any “valuable” right on the state. It is a regulatory action to protect
human health and the environment, not a right to develop land.

99. 42U.S.C.§9614(a), ELR StAT. CERCLA §114(a), provides: “Noth-
ing in this chapter shall be construed or interpreted as preempting
any State from imposing any additional liability or requirements

sidered the issue of preemption and has included in the en-
acted legislation a provision explicitly addressing that issue,
and when that provision provides a ‘reliable indicium of
congressional intent with respect to state authority,” ‘there is
no need to infer congressional intent to pre-empt state laws
from the substantive provisions’ of the legislation.”'” Fur-
ther, “the historic police powers of the States [are] not to be
superseded by . . . Federal Act unless that [is] the clear and
manifest purpose of Congress.”'"!

Because Congress has explicitly stated that nothing in
CERCLA shall “be construed or interpreted as preempting
any State from imposing any additional liability or require-
ments w1th respect to the release of hazardous sub-
stances,”'"® and because institutional control requirements
are exercises of the state’s police power, the federal agen-
cies’ argument that §120°s requirements for transfer of
federal property preempt state institutional control laws
must fail.

Even absent Congress’ express rejection of the notion
that CERCLA preempts state laws, nothing in §120(h) sup-
ports the federal agencies’ argument that the statute implic-
itly preempts state institutional control laws. The federal
agencies argue that §120(h)(3)(A)(11)103 demonstrates con-
gressional intent to “occupy the field” of institutional con-
trols. To the contrary, this provision requires the United
States to warrant that it has complied with state institu-
tional control laws in cases where a cleanup remedy relies
on such controls.

CERCLA §120(h)(3)(A)(ii) applies when a federal
agency proposes to transfer land on which hazardous sub-
stances were known to have been stored for a year or more,
or known to have been released or disposed of. It requires
the federal agency to include in the deed transferring the
property a covenant warranting that “all remedial action
necessary to protect human health and the environment with
respect to any such substance remaining on the property Aas
been taken before the date of such transfer” and warranting
that “any additional remedial action found to be necessary
after the date of such transfer shall be conducted by the
United States.”'**

On their face, these covenants are wholly distinct from an
institutional control. As described above, institutional con-
trols are a type of remedial action that helps protect human
health and the environment by restricting the uses of prop-
erty with residual contamination. In most cases, to be effec-
tive, institutional controls must be enforceable by the envi-
ronmental regulator against subsequent owners and uses of
the remediated land. Nothing in §120(h)(3)(A)(ii) (or any
other provision of CERCLA, for that matter) creates a cove-
nant or other mechanism for imposing such use restric-

with respect to the release of hazardous substances within such
State.” 42 U.S.C. §9652(d), ELR StaT. CERCLA §302(d) provides:
“Nothing in this chapter shall affect or modify in any way the obliga-
tions or liabilities of any person under other Federal or State law, in-
cluding common law, with respect to releases of hazardous sub-
stances of other pollutants or contaminants.” These sections are in
the same chapter as CERCLA §120, 42 U.S.C. §9620, ELR STAT.
CERCLA §120.

100. Cipollone v. Liggett Group, Inc., 112 S. Ct. 2608, 2618 (1992) (in-
ternal citations omitted).

101. Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947).
102. 42 U.S.C. §9614(a), ELR StaT. CERCLA §114(a).

103. Id. §9620(h)(3)(A)(ii), ELR StaT. CERCLA §120(h)(3)(A)(ii).
104. Id. (emphasis added).
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tions.'”® Section 120(h)(3)(A)(ii) simply requires the United
States to warrant that it has imposed institutional controls
whenever a CERCLA cleanup relies on such controls, be-
cause institutional controls are a type of remedial action.
Federal law generally does not grovide a mechanism for
imposing an institutional control.'”® Consequently, for sites
that rely on institutional controls, the United States will gen-
erally only be able to comply with the CERCLA covenant
provision by relying on state-law mechanisms. In many
states, uncertainty over the legal enforceability of com-
mon-law covenants and easements means they are not effec-
tive mechanisms for implementing institutional controls.
That is the case in Colorado, and that is why SB 145 was
adopted. So for federal cleanup sites in Colorado thatrely on
institutional controls, the only way the United States could
warrant that ““all remedial action necessary to protect human
health and the environment . . . has been taken before the
date of such transfer” is for it to comply with SB 145.

Conclusion

The federal agencies have raised several constitutional and
statutory objections to complying with Colorado’s SB 145.
Upon examination, these objections do not have merit.
RCRA waives the federal government’s sovereign immu-
nity from state institutional control laws such as SB 145, and
directs them to comply with such laws. Consequently, the
property clauses do not shield federal agencies from such
state laws. Likewise, the Property Act does not prohibit fed-
eral agencies from complying with SB 145, because the en-
vironmental covenant is not an interest in property. Even ifit

105. CERCLA’s “early transfer” provisions remove any remaining doubt
on this point. Section §120(h)(3)(C)(i) allows the EPA Administra-
tor (with the concurrence of the governor of the affected state, in the
case of NPL sites) or the governor of the affected state (in the case of
non-NPL sites) to defer the §120(h)(3)(A)(ii)(I) requirement for the
covenant that “all remedial action . . . has been taken before the date
of such transfer” under certain conditions. Among those conditions
is the requirement that the “deed or other agreement proposed to
govern the transfer . . . contain assurances that . . . provide for any
necessary restrictions on the use of the property to ensure the protec-
tion of human health and the environment.” In other words, the deed
or other agreement must contain assurances that provide for institu-
tional controls. This requirement would scarcely be necessary if the
purpose of the § 120(h)(3)(A)(ii) covenant were to serve as an institu-
tional control.

106. In some cases, an administrative order will suffice for implementing
an institutional control because the institutional control may only be
necessary for a short time. In such cases, there is no concern as to
whether the institutional control is enforceable against subsequent
owners. In most cases, however, including all cases where the
cleanup levels are based on restricted use assumptions, the use re-
strictions must be enforceable against subsequent owners and users
to be effective. See INSTITUTIONAL CONTROLS: A SITE MANAGER’S
GUIDE, supra note 51.

were, it would in all cases be surplus, such that it may—or
must—be disposed under the Property Act. In any event,
RCRA’s directive to federal agencies to comply with state
institutional control laws would override any discretion
they may have under the Property Act to refrain from dis-
posing of this surplus interest. Finally, CERCLA §120(h)
does not preempt state requirements for creating institu-
tional controls; rather, it requires federal agencies to war-
rant that they have complied with such state laws in appro-
priate circumstances.

Federal agencies’ resistance to institutional controls is
not limited to state laws. Over the past year, the Air Force
and EPA have been embroiled in a dispute regarding EPA’s
authority to require enforceable institutional controls as part
of CERCLA RODs at federal facilities included in the NCP.
This dispute has held up over a dozen RODs. Recently, the
U.S. Army issued guidance that takes a position similar to
that taken by the U.S. Air Force.

The one lingering question regarding the federal agen-
cies’ reluctance to comply with requirements for enforce-
able institutional controls is: “Why?”” Enforceable, reliable
institutional controls such as SB 145°s environmental cove-
nant benefit those who are responsible for cleaning up con-
taminated sites. Without such reliable controls, the respon-
sible parties would have to spend far more money to imple-
ment protective remedies. Without such controls, land with
residual contamination will sit unused and idle. Without
such controls, these contaminated lands will pose a threat to
human health and the environment. The cost of creating an
environmental covenant is minimal, especially compared
to the costs of cleaning up to unrestricted use. Federal
agencies have been among those leading the charge for
creating and relying on institutional controls as part of a
cleanup strategy. Now that the states are developing mech-
anisms to help achieve this goal, the federal agencies want
no part of it. Why?
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