The Secretary of Energy
Washington, DC 20585

August 1, 2003

The Honorable ] Dennis Hastert
Speaker of the U. S, House of Representatuives
Washington, D.C, 20515

Dear Mr. Speaker:

The purpose of thus letter 1s 1o submit 1o Congress legislation 1o allow the
Department of Energy (DOE), in consultation with the Nuclear Regulatory
Cemmussion (NRC), to address management and disposal of high-level
radioactive wastes safely and cost effectjvely.

Currently, the Department of Energy manages certain waste that 1s the result of
reprocessing spent nuclear fuel for defense purposes 1n storage tanks art thuee sies
the Savannah Ruver Site in South Carolina, the Idaho National Engineenag and .-
Environmental Laboratory, and the Hanford Site in Washington State  Consistént
with the longstanding views of the Deparmment of Energy, the Nuclear Regulatory
Commussion. and their predecessor agency the Atomic Energy Commission, the
Depanment has long planned 1o dispose of this marterial by separatng the hugh
activ ity fraction of this marenal from the low activity fracnion, sohdifymg the high
actty fraction and disposing of it 1n a deep geologic repository, disposing of the
low acrivity fracuon 1n low-leve] or wransuramic waste facilities, removing key
radionuchides from any residues to the maximum extemt technologically and
economically feasible, and grounny and disposing of the tanks and any remaining
residues on site provided that DOE, in consultanon with the NRC, concludes that
this can be done 1n a manner that meets the NRC’s health and safety standards for
the disposal of low-level waste.

This swategy fundamentally assumes that DOE, in consultation with the NRC, has
the authority o manage and disposc of different rank wastes according to the nisky
they present. A sigmficant portion of the cost savings 10 be reahized from
acceleraung the high-level waste program is likewise predicated on this

assumprion that DOE has the authoriry 1o manage and dispose of tunk wastes n
tus manner

A, recent District Court decision has cast serious doubrt on this entire strategy. The
decision sigmificantly hiits DOE’s ability o separate wastes rémoved from
storsge tanks inio high and low acuvity fractions and to dispose of the low acuvity
fractions in low-level waste or ransuranic waste storage and disposal facihities --
cven though dispusing of this marerial 1n this fashion would be entirely consistent
with the health and safety standards governing the disposal of low-level or
transuranic waste. Instead it would require DOE 1o dispose of this marernial in a
geologic repository w be developed under the Nuclear Waste Policy Act ot 1982
tor spent nuclear {uel and high-level radioactive waste even though the matenal
does not require that degree of 1solanon. The decision also imposes significant
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constraints on DOE's ability 1o close and grout the tanks -- again, even though the
end result would be consistent with NRC health and safery standards for disposal
of low-level waste — and may even require disposing of the ranks themselves in
the repository for spent fuel.

Because the precise principle underlying the district court’s decision is somewhat
unclear, we are hesitant 1o state a definite view abour its exact effects. The result
cenimnly may be decades of delay in removing the waste from the tanks, the need
to dispose of far more material than any prior estumates have assumed in a deep
geologic repository, far exceeding the statutory or physical capacity of the Yucca
Mounrain site, and a program 10 prepare spent nuclear fuel reprocessing wastes for
disposal that will be orders of magnitude more expensive than the $39 billion life
cycle costs currently projected. Should thus scenario come to pass, 1t would be
rnoxt unfortunate, since the additional delay and expense in removing and
disposing of this marerial would not be the result of health and safery
considerations and would likely in fact create serious health and safery risks of
their own. In any evenr, whatever the future may hold, one thing we can state =7
with confidence is thar the uncertainty this decision has created is of substanual
concern to the Depariment and has made it very difficult for the Department 1o
make firm plans abourt the disposal of thus material at this time.

Accordingly, the Department of Energy respectfully submits the attached
legsslative proposal, which would clarify that the Secretary of Energy, in
corsultannon with the NRC, rerains hus longstanding authonity 1o separate and
dispose of this matenal according 1o the nisk it presents. Current law implies but
does not state expliciily that the Secretary in consultation with the NRC is
authonzed to determine on that basis which reprocessing wastes are sufficiently
radioactive 1o require disposal i a deep geologic repository as “high-level
radicactive waste,” and which are not. This legislation would make that
implication express and thereby resolve the confusion and uncertainty created by
the recent district decision in a manner that would allow the Department 1o move
torward with its plans for accelerating the cleanup and disposal of this matenal.
The Office of Management and Budger advises that there 1s no objection 1o the
transmission of this legislative proposal o the Congress from the standpouwnt of the
President’s program. If youo or your staff have any questions regarding the
proposal, please call Shannon Henderson, Acting Assistant Secretary for
Congressional and Intergovernmental Affairs, at 202-586-5450Q,

Sincerely,

in Penooc

Spencer Abraham

Enclosure
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High-Level Radioactive Waste

Sec
(a) Secton 2(12) of the Nuclear Waste Policy Act of 1982 (42 U S C 10101(12))1s
amenaed by adding at the ena thereof the following:

“High-level radioactive waste does not include radioactive materials resuling from the
reprocessing of iradiated reactor fuel (including wastes ccmmingled ar contaminated
wilh such matenais) that the Secretary of Energy, 1n consultation with the Nuclear
Regulatory Commission, determines ¢o nol require permanent isolation by disposal in a
deep geologic repository designed for disposal of spent nuclear fuel and nigh-level
ragioactive waste in order 10 protect the publhic heaith and safety

(b) Secuon 6(4) of the West Valley Demonsirauon Project Act (42 U S C 2021a note) 18
amended by adding at the end thereaot the following

"High-level radioactive waste does not include radicactive maternals resujling from the
reprocessing of rradiated reactor fuei (including wastes commungled or contamiraled
with such matenals) that the Secretary of Energy, in consuitauon with the Nucléar
Reyulatory Comimission, delermines Co not require permanent isolauon by disposal in a
deep geologic repository designed 1or dispasal of spent nuclear fuel and nigh-level
racdiozclive waste n order to protect the pubiic heahih and safety

(c) Secuon 11ad of the Atomic Enaicy Act ot 1954 (42 U S C. 2014(ad)) 1s amended by
INSSring ', &5 amended” atter “1982"

) (d) For purposes of section 202 of the Energy Reorganizauon Actof 1874 42U SC
5842) the lenn “igh-level radicacyve waste” means-- )

(1) spent nuclear fuel as that tlerm 5 cefined in secuon 2(23) of the Nuclear
Waste Policy Act of 1982 (42 U S C 10101(23)), and

(2) igh-level radioactive waste as the! term s defined i sectiun 2{12) ¢t tre
Nuciear Waste Policy Act of 1982 (42 U S.C 10101(12))




Explanauon for High Level Waste Definiton Amenament

The amendment clarifies the definition of “high-level radioactive waste” contained in
section 2(12) of the Nuciear Waste Policy Act of 1982, 42 U.S C. 10101(12), by stating exphcitly
that matenal resulting from reprocessing (as well as any material commingled or contaminated
with I} is rot high-level waste if the Secretary of Energy, in consuliation with the Nuclear
Regulatory Commssion (NRC). determines the matenal need not be permanently isolated by
disposal in 2 deep geologic repository designed for the dispasal of spent nuclear tuel in order 10
protect the public health and satety The onginal 1982 definiuon implied but did not stale that
the Secretary in consultation with the NRC was authonized 1o deterrmine on that basis which
reprocessing wastes are sufficently radioactive 1o require disposal in the repository as "high-
level radicacuve waste.” Recenty, however, it has been asserted that the definimon actually
somehow foreclases the Secretary trom making these judgments, a result not intended wnen
the Nuclear Waste Policy Act was adopted  Thius assertion is contrary 1o the iong standing
pracuce of ihe DOE and the NRC, a pracuce begun by the Atomic Energy Commnussion
Accordingly tThe amendment adds a clause 10 the definimmon spething out the Secretary’s_authonty
10 make these determinations in consultauon with the NRC and the standard he 1s 10 apply in
making them

In its current tarm, the NWPA's definiion of hugh level waste states that "The term high-
level radivacuve waste means (A) the highly radioactive matenal resulting from the reprocessing
of spent nuciear fuel, including iquid waste produced directly in reprocessing and any sohd
material dernived Irom such hquid waste that contains fission products in sufficient
concenirato”s, and (B) other mgnly radioactive material that the Commission, consistent with
existing law determings by rule requires permanent soiaton * The getimtion is currentiv silent

on the process and standara for determining what waste from reprocessing qualfies as hugh-
level wasle uader clause A

Tne ruclear wastes involved are those genéraled in conducuing the Nation's detense
acuviues, wni.ch required “reprocessing wradiated nuclear reactor fuel in order 0 extract trom it
nuclear maienals necessary for gelense programs The reprocessing techniques involve
chemical immersion of irradiated tuel elements: this yields iquid wasles containing a vanety ot
suspended &1d giffused compounds The wasies are neither chemically nor radioloqically
homogenec_3 and therefore consuivle combinauons of distnct waste sireams

Alne .gh The text of the current definiion 1S sidéent on the queston, the imphcaton from
the current cefiniion 1S that determining wnich of these waste sireams are "mighly radioactive
material’ should be done 11 a manner that accords with the rest of the aetinition and (s onginal
purpose, which is 10 allow the Secretary of Energy to emplace in a geclogiC repository those
matenals from repiocessmg that require the degree of 1solaton tnat this method of aisposal
would piovice  Tnat (s also the most plausible view 1n ight of the Atornic Energy Act's grant of
authonty 0 1ne Atomic Energy Commission (transterred 10 the Secretary by the Energy
Reorgariza: on Act of 1974 and the Depzarniment of Energy Organization Act) 1o provide for the
safe slorage processing. and aisposal of nuclear defense waste. 42 U S C. 2121(a)(3), an
authotily the' the NWPA left largely undisturbed. See 42 U S.C 10107 Accordingly, both DOE
and the NRC nave taken the view that DOE, in consultation with the NRC, may properly
evaluale reprocessing wastle and components against the nsk-based performance objective of
proteching tne public health ana safety 2nd thereby determine wiuch components properly are




considered “high-ievel radioachive waste” that should go 10 a deep gealogic repository, and
which components can safely be disposed of through other means As noted above this has
been a long-standing praclice

In parucular, the Department, in consultation with the NRC, has directed its eftorts 1o
separating the elements of the wastes, where technologically and economically feasidle, in
. order 10 segregate those requinng the most exiensive steps for isolation, because af their risks,
from those ihat do not  These efforts in tum yield vanous waste streams, as well as
contaminated containers and equipment. The proper disposition of the resulting wastes and
matenals raises complex ssues that necessarly involve specialized technical expermse and
evalving lechnology  Rather than applying a mechanistic formula, in making this deterrminauon
the Secretary and the NRC evaluate wasie streams on a case-dDy-case basis, taking into
accournt a vernety ol rejevant factors such as the types and amounts of fission preducts in the
matenal unjer consicerauon. tne effects of ragioactive decay, the results of agdhuona!
processing 2nd treaiment, and the anucipated management anad disposzl pathway 1o ensure the
protection ¢f the puolic health and safety This approach is simiiar (0 that employed Dy the
Secretary £nd the NRC in determining wiich components of the civiian reprocessing wastes at
the West Valey, New York faciity should be disposed of as "high-level radioactve waste

The emendiment would codify the current administratve pracuce by adding a pravision at
the end of 'n2 NWPA getimtion of high-level radioactive waste which, as noted above, would
state exphcdiy that matenal from reprocessing s not high-level waste if the Secretary. in
consulianon wah the NRC, getermines that the public healltn and safely do not require its
aisposal in I feep geologic reposiiory for spent fuel and high-level radioacthive waste Thus
language i3 very Similar 1o the approacn taken in the WIPP Land Withdrawal Act, Pub L. 102-
579 (106 Siat 4777) wiln respect 10 what waste consuwles ransuramc wasie mat imay be
aisposeq of et WIPE. The EPA Admirustrator 1s the certifying authonty tot WIPP, as the NRC is
e icensing authonty tor Yucca Mountain. After defining ransuranic waste as "waste ]
coniaiming mGre thar 100 nanocuries of alpha-emiming ransuranic 1solopes per gram of waste,
wilti half-kves greatei inan 20 years,” sec 2 (18), the WIPP Land Withdrawal Act excepts from
that definite:s waste that the Secretary has determmed  with e concurrence of the
Admurust:azor does nat need the degree of isolation thet EPA'S rules for disposal of transuranic
waste require WIPP tc provide. Sec 2 (18)(B). or wasie that the Nuclear Regulalury
Commission nas approved 1o dispasal on a case-py-case pasis n accordance with 10 CFR
Pzrt 61

ro consistency with olher statules mat define ‘migh-ievel radiozctive wasle " where the
same 1530 21363, Iis amenadment makes clear thal ine Alomic Energy Act of 1954's cross
reference 10 e NVWPA definion relers 10 the amendec version and makes a sinular
amenanieni 1o e Wast Valley Demonstration Project Act The amenament also adas a sirmiar
Incorparanon by referance to the icensing provisions of the Energy Reorganizauon Act of 1974,
which employ the term “tugh-level radioactive wasie” without defining it 0 the context of those
provisions of ine Energy Reorganizauon Act the term aiso includes spent fuel, and the

I sddinon, DOLE and NRC have sdentified centam types of materal, such as job waswes
(clothmy wors cquipment and the hike). contanunawed i the cowrse ol 1eprocessing operalions,
that do not constituie HLW  Althougzh it has not been 2~~crted that the cuvene defimion ¢asts
doubit o this Ve, s sceins worth clanfymg the point exphely i the course of making other
clanfying dmandments o the defimtion,




amendment so specifies

Th.s amenament does not affect the authonty under which EPA has promulgated s
radioactive waste disposal reguianons at 40 C.F.R. Part 191 In agaiton, the Environmentai
Protecuon Agency will retain all its current authority with respect 1o that material from
reprocessng that the Secretary of Energy determines can be safely disposed of in the Waste
Isalation Pilot Plant  There will be no change with respect 1o EPA's current role wilh respect 1o
WIPP or the applicability of the Part 191 standards 1o other facilities, ana DOE will continue s
current consultation practces with EPA regarding material emplaced in WIPP ©
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